In light of the Elam decision and based on
the information currently available, it
is our view that MSHA should no longer exercise
jurisdiction over the facility.  If at any
future time the nature of the activity at the
facility changes, we reserve the right to
reevaluate this determination.  A copy of
this determination will be sent to the
Occupational Safety and Health Administration
for their consideration.

Relying on the Elam decision, as well as well as the
decisions in Marshall v. Stoudt's Ferry Preparation Company,
602 F.2d 589 (3rd Gir. 1979} cert, denied 4:4:4 U.S. 1015
(1980); and Secretary v. Alexander Brothers, Inc., 4 FMSHRC
541 (1982), MSHA argues that the testing and blending of coal
at the respondent's facility constitutes "mining" under the
Act.  Further, MSHA asserts that whether brokers or direct
customers purchase the coal is not relevant.  MSHA maintains
that it is the processing of coal by mixing or blending and
sizing to meet certain specifications for the market that
constitutes mining activity whether it be for the brokers or
their customers or whether such mining activity is performed
by respondent Mineral Coal Sales, Inc., or its contractor.

MSHA's position is that the respondent is a "mine operator"
within the meaning of .the Act, and that its facility is a
type of custom preparation facility or a facility where coal
is processed, mixed, or blended in order to meet certain
customer specifications (Tr. 7).

Respondent's position is that it operates a commercial
loading dock, and from time-to-time loads coal for individual
coal brokers for a fee of $2 a ton.  Respondent denies that
it is in any way involved in the purchase and sale of any
coal, or that it is any way connected with the hauling or
railroad transportation of the coal.  Respondent maintains
that its sole function is to insure that the coal is placed
on the rail cars, and for that service it is paid $2 a ton,
and denies that it is in any way connected with any coal
preparation.

Respondent maintains that it has two employees on its
payroll, and that Hubbard Enterprises is the actual coal
broker for whom respondent loads the coal onto railroad
cars for transportation to customers.  Respondent asserts
that Hubbard Enterprises has employees who weigh the coal
and direct its dumping as it comes on to respondent's property.
Respondent states that Hubbard Enterprises also conducts
the coal analysis, and respondent denies any contacts with
any of the customers who purchase the coal from Hubbard
Enterprises (Tr. 8).
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